
Attorney Representation at the U.S. - Canada Border

Beginning October 1, 2017 a national policy will be taking effect. Customs and Border Protection will be enforcing the 
current regulations, which state that an “applicant for admission in either primary or secondary inspection” doesn’t have 
“the right to representation, unless the applicant for admission has become the focus of a criminal investigation and has 
been taken into custody.” 8 C.F.R. §292.85.

As of August 21, 2017 the Buffalo Field Office began enforcing this policy. We were not alarmed by this news, as the 
Buffalo port of entry has implemented this regulation in the past. However, this policy has now become national and 
the Detroit Port of Entry will be enforcing this rule as well.  Therefore, beginning on October 1st, Canadian applicants 
applying for L-1 and TN status will no longer be able to have attorney representation with them at the border nor can 
Company representatives accompany employees to the border [JR1] .

Moving forward, the Kitch Immigration Law Practice Group’s emphasis will no longer be on attorney representation at 
the border, but on preparation of the individual appearing at the border on their own behalf. We will be supporting all our 
Canadian clients during this time of change by providing them with extensive instructions on what they can expect when 
processing at the border and further information on the amount and type of documentation that may now be required. 
Stay tuned for further information.

The Kitch Immigration Law Practice Group still maintains a very good rapport with CBP and its NAFTA Officers. We 
were informed that if applications are missing documents they will be contacting the attorney of record for clarification 
and/or request missing documents that can be scanned and emailed to the NAFTA Officer for an on the spot “fix”. Please 
Note: As of now, this policy does not affect our ability to accompany US citizens going into Canada to apply for Canadian 
Work Permits.

L-1B and H-1B Site Visits Ramp Up

Earlier this year, USCIS announced that they planned to take a “more targeted approach” towards employers of H-1B 
holders in its petition verification site visits. Recently, attorneys have been reporting that companies have been receiving 
site visits for L-1B holders specifically those who have pending extension requests. The Trump administration’s scrutiny 
regarding business immigration, particularly on the H-1B and L-1B visas, is very clear: employers must be in compliance 
with U.S. immigration laws or else they will be left facing serious penalties.

Under the Administrative Site Visit and Verification Program, Fraud Detection and National Security (FDNS) officers 
make unannounced visits to collect information in order to complete a compliance review. The compliance review simply 
verifies whether the petitioners and beneficiaries are following the immigration laws and regulations regarding each case. 
In general, FDNS conducts site visits on randomly selected petitioners after USCIS has adjudicated the petition.



Employers should always be prepared for site visits, but that sentiment is especially true in this political climate. Employers 
can prepare themselves for unannounced site visits in several ways. First, employers should be prepared to present any 
information originally submitted with the petition. Second, H-1 and L-1employers should immediately provide the 
documents and information that the site inspector requests. Lastly, employers should provide all additional information 
requested in any follow-up communication from USCIS. It should be noted that site visits are voluntary (we strongly 
encourage that employers participate, refusing to participate could result in further investigations).

Once on site, the inspector will conduct the following tasks: take photographs of the workplace, review documents, and 
interview co-workers of the employee to verify information in the initial documentation, including salary, responsibilities, 
and work location and workspace. The inspector will also interview the employee under review to verify identity and ask 
straightforward and non-invasive questions.

It is our recommendation that employers and H-1B and L-1B beneficiaries create a policy or protocol in preparation of 
these potential site visits. We will be providing our clients with a handout that will discuss protocol they should follow in 
the event of a site visit.

Employer and Employee Preparation for an ICE Raid

In the past several months, the Trump Administration has implemented several immigration executive orders. One in 
particular, “Protecting the Nation from Foreign Terrorist Entry into the United States”, which banned foreign nationals 
from seven Middle Eastern countries, garnered much of the nation’s attention. The other, “Enhancing Public Safety in the 
Interior of the United States” has gained far less coverage, even though its consequences are being felt daily due to its direct 
effect on individuals and employers. 

The Executive Order, “Enhancing Public Safety in the Interior of the United States” has sharply increased raids and 
deportations of illegal immigrants, especially in the workplace. The increased deportations have led many individuals and 
employers to ask whether illegal immigrants know what rights they have in those situations. Every individual living and 
working in the United States has certain “Constitutional” rights, regardless of their legal work status. 

The American Immigration Lawyers Association (AILA) has released information guiding employers on the rights their 
employees have in the workplace when it is raided by immigration officers (ICE). Employers should be aware that if 
ICE agents come to your company, they must have a valid search warrant in order to conduct a sweep. That being said, 
employers may also give their consent to ICE agents to sweep their place of business. 

To understand your employee’s [JR2] rights, please refer to the AILA handout here. 

We will continue to monitor these situations and provide updates as soon as further information becomes available on any 
of the listed topics. In the interim should you have any questions or concerns, please do not hesitate to contact the Kitch 
Immigration Team at 313-965-7460.
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